
We are pleased to welcome Jolie Giouw 
and Wendy Weng who have joined the 
firm’s Corporate & Commercial practice 
group. Jolie joined the firm as an associate 
and has experience in a wide spectrum 
of corporate finance matters and general 
corporate advisory. Wendy is a foreign 
legal counsel qualified in the People’s 
Republic of China who focuses on the area 
of equity and debt capital markets as well 
as mergers and acquisitions.
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ContentsATMD Bird & Bird acted for JB Foods 
Limited in its IPO on the Main Board of 
the SGX-ST
ATMD Bird & Bird LLP acted as solicitors to the Invitation and legal 
counsel on Singapore law to JB Foods Limited, one of the major 
cocoa ingredient producers in Malaysia, in its initial public offering of 
1,000,000 shares (comprising 97,000,000 new shares and 3,000,000 
vendor shares) on the Main Board of the Singapore Exchange Securities 
Trading Limited, at $0.30 per share. The IPO is expected to raise a 
total of S$30,000,000. JB Foods Limited is a Singapore incorporated 
company which operates primarily through its Malaysia-based 
subsidiary, JB Cocoa Sdn Bhd, which principal activities comprise 
the production and sale of cocoa ingredient products, namely, cocoa 
butter, cocoa powder, cocoa liquor and cocoa cake. Their customers 
include Theobroma B.V., ADM Cocoa, General Cocoa Company Inc., 
Transmar Commodity Group Ltd., Olam Europe Limited, ECOM Group, 
and Nestle Philippines, INC. The issue managers and joint underwriters 
and placement agents are AmFraser Securities Pte Ltd and Canaccord 
Genuity Singapore Pte. Ltd. Trading of the shares of JB Foods Limited 
commenced on 23 July 2012. The team was led by partner, Marcus 
Chow, assisted by associates, Valerie Komaran and Jolie Giouw.
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Corporate Finance

On 20 June 2012, the Singapore 
Exchange Securities Trading Limited 
(“SGX”) published its Consultation 
Paper on proposed amendments 
to the initial listing rules and listing 
obligations for mineral, oil and gas 
(“MOG”) companies on the SGX 
Mainboard. This aims to strengthen 
Singapore’s position as the leading 
commodities hub in Asia, and 
to take into account the unique 
requirements of MOG companies.

Initial listing 
requirements
Pursuant to the proposed 
amendments, all MOG companies 
must satisfy the listing requirements 
in Rule 210 (that is, including 
the rules on profit criteria and 
the positive operating cash flow 
requirements in Rules 210(2)(a), 
(b), (3) and/or 4(a)).  However, 
an MOG company that does not 

meet the main-board profit criteria 
or does not satisfy the positive 
operating cash flow requirements, 
is nonetheless eligible for listing 
if it has market capitalisation of 
not less than S$300 million, based 
on issue price and post-invitation 
issued share capital and is prepared 
to disclose its plans and milestones 
to production stage with the 
anticipated capital expenditure for 
each stage.  These plans must be 
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substantiated by an independent 
Qualified Person’s opinion.  It must 
also have sufficient working capital 
for at least 18 months after listing. 

The SGX proposes that an MOG 
company should have at least 
one independent director with 
appropriate industry experience 
and expertise. Due to the technical 
nature of the industry, the MOG 
company must also appoint an 
auditing firm with an international 
name and reputation, and relevant 
industry experience.

The MOG company must be 
able to establish the existence 
of an adequate resource and/or 
reserve. In relation to minerals, the 
resource and/or reserve must be an 
Indicated Resource (as defined in 
the proposed rules) and in relation 
to oil and gas, categorised as a 
Contingent Resource (as defined in 
the proposed rules). This must be 
substantiated by the opinion of an 
independent Qualified Person.

The proposed minimum 
qualifications for an independent 
Qualified Person are given in the 
definitions and in the proposed 
Rule 210(9)(b). A ‘Qualified Person’ 
must be professionally qualified and 
have had five years’ professional 
experience in the relevant field. He 
must also be a member or licensee 
in good standing of a relevant 
Recognised Professional Association 
and not have committed any breach 
of relevant rules or laws.

The report must have been done 
by or supervised by the partner or 
director of the auditing firm, and 
sole practitioners are not allowed 
to be considered ‘Qualified Persons’ 
for the purposes of such opinions. 
Moreover, remuneration for the 

report must not be dependent on its 
findings.

Under Section 3.1 of Practice Note 
6.3, the MOG company should 
disclose a legal opinion with 
the offer document prospectus. 
It should include statements 
of compliance by the listing 
applicant with relevant laws and 
regulations, as well as the validity 
and enforceability of any rights to 
assets. This legal adviser must have 
relevant experience in this field and 
be authorised to practice and advise 
in Singapore.

The offer document prospectus 
must also include a valuation report 
with effective date not more than 
six months from lodgement. It must 
be prepared by an independent 
qualified person who meets the 
qualification requirements with 
the VALMIN Code or an equivalent 
standard – at least ten years of 
industry experience and at least five 
years of experience in the relevant 
field.

Issuers should also take note of 
the additional obligations in Rule 
229(2), which proposes that the 
existing moratorium period for SGX 
Mainboard issuers be extended to 
include MOG companies. Thus there 
will be an imposed moratorium 
on the entire shareholding of 
promoters for the first six months 
after listing, and on at least 50% of 
their original shareholdings for the 
next six months afterward.

Continuing listing 
obligations
Rule 750 proposes that the MOG 
company must immediately 
announce material changes in its 
reserves or resources, and that this 

must be substantiated by a Qualified 
Person’s report. An immediate 
announcement must also be made 
if there is a change in the Standard 
(as defined in the proposed rules) 
adopted. 

An issuer must also comply with 
the initial listing requirement of 
having on its board of directors, 
an independent director with the 
appropriate industry experience 
and expertise on an ongoing basis. 

SGX ready to trade 
RMB-denominated 
securities
Singapore Exchange (SGX) 
announced on 6 July 2012 that it is 
ready to list, quote, trade, clear and 
settle securities denominated in 
Chinese Renminbi (RMB).

The initiative enhances 
opportunities for issuers and 
investors keen to participate in the 
internationalisation of the RMB 
and the robust Chinese economy. 
SGX’s addition of RMB securities 
trading complements the offshore 
RMB bonds already listed on the 
exchange. SGX is also the world’s 
first exchange to offer the clearing 
of OTC FX forwards for RMB.

Issuers listing RMB securities on 
SGX can also choose to offer dual 
currency trading, giving their 
investors the flexibility to trade the 
security either in RMB or Singapore 
dollars.

The initiative expands the suite of 
foreign currencies supported by 
SGX which currently includes the 
Australian Dollar, Hong Kong Dollar 
and US Dollar.

If you have any queries regarding the above, kindly contact 
Marcus Chow at marcus.chow@twobirds.com
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For more information please contact  
Susan de Silva at susan.desilva@twobirds.com

Employment
The impact of the proposed Personal Data Protection Act 2012 
on employers

Energy and Resources
The next step for smart grids for Singapore

The Ministry of Information, 
Communications and the Arts has 
proposed a Personal Data Protection 
Bill to be introduced to Parliament 
in the third quarter of 2012. This Bill 
will have a sunrise implementation 
period of 18 months from the date it 
is passed. It is intended as a baseline 
applicable to consumer data collected 
by non-public organisations, i.e. 
those not already under the existing 
data protection regime for public 
organisations. 

From an employment perspective, 
the new Personal Data Protection Act 
2012 (“PDPA”) will also now regulate 
the collection of employee data by 
an organisation for employment 
purposes. Generally, under the 
PDPA, a company is only permitted 
to collect a reasonable amount of 
personal data from an individual, for 
reasonable purposes. The individual’s 
consent is required for collection, use 
or disclosure of this data. 

However, for new candidates seeking 
a position of employment within 

an organisation, a broad exclusion 
applies to data collected and used 
for determining the eligibility or 
suitability of an individual for 
employment. Organisations are 
therefore able to collect personal data 
from these candidates for carrying 
out background checks, which are 
increasingly common in Singapore. 

A similar exclusion applies to 
employee data. Under the PDPA, 
employers are permitted to collect, 
use and disclose its employees’ 
personal data without the employees’ 
consent for the sole purpose of 
establishing, managing or terminating 
employment relationship, provided 
the organisation informs the 
employee of the purpose of the 
collection, use or disclosure of such 
data.

For employee data that is already 
within the organisation’s possession 
before the implementation of 
the PDPA, the organisation is not 
required to notify or seek the 
employees’ consent for retaining such 

employee data so long as the purpose 
of retaining such data has not 
changed since the time of collection.

The PDPA will also regulate business 
asset transactions, which include 
mergers and sale of businesses. If an 
organisation is a party to a business 
asset transaction, the organisation 
is permitted to use or disclose its 
employees’ personal data to other 
party in the transaction provided the 
organisation:

(a) uses or discloses the personal 
data collected for the same purposes 
for which the other organisation 
would have been permitted to use or 
disclose the data; and

(b) informs its employees of the 
disclosure of the personal data 
and whether the business asset 
transaction has taken place.

If the transaction falls through, the 
other party to the transaction is 
required to return or destroy the data 
obtained.

By Sandra Seah 
Singapore’s soaring 
energy prices 
and the attendant 
cost to business 
competitiveness 
as well as its high 
energy intensity 
(ostensibly 

overtaking even that of developed 
countries) have to be carefully 
managed amid an uncertain global 
energy future. It is against this 
backdrop that smart grid technology 
is now gaining favor as a sustainable 
alternative to conventional energy 
generation and grids. Compared 
to the conventional centralised 

generation model, smart grids lose 
less electricity during conversion, 
transmission and distribution, 
thereby lowering energy costs and 
reducing carbon emissions.
Singapore is currently testing out 
new applications and technologies 
around a smart grid. The project aims 
to roll out workable solutions for 
Singapore’s power system, thereby 
enhancing its resilience, reducing 
wastage and shaving peak loads to 
optimise system efficiency. 
The next step will be the challenge 
of creating common standards so 
that the generation, distribution, 
interfaces, management systems and 

data exchange can interoperate. For 
this, all stakeholders – consumers, 
utilities, inventors, software 
suppliers, meters manufacturers and 
regulators – should collaborate to 
craft a framework that offers certainty 
without losing the flexibility to plug-in 
new functionalities. For instance, 
technical specifications will have to 
be developed for all smart metering 
equipment to enable the widespread 
roll-out of smart meters. The use of 
intelligent technology and patents 
which are essential to a common 
standard will also need to be on fair, 
reasonable and non-discriminatory 
terms (FRAND). Rules may also have 
to be implemented to prevent any 
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Tax
Managing tax uncertainty – gains from disposal of equity 
investments

By S Sharma
That Singapore 
does not tax capital 
gains is certain. Only 
income is charged to 
tax. The uncertainty 
arises when a 
gain made or loss 
incurred is sought 

to be characterised as being either 
income or capital in nature.
This distinction has become a highly 
contentious issue where companies 
dispose of their investments in 
other companies as part of a 
corporate restructuring. While the 
restructuring may also raise other 
tax issues, whether a gain made is 
income or capital in nature can be 
the most critical issue and produce 
an unwelcome tax burden. Where 
the Inland Revenue Authority of 
Singapore (IRAS) considers that 
the gain was made in the course of 
carrying on a trade or business, it 
will tax the gain. On the other hand, 
where a loss has been incurred in 
disposal of shares bought as an 
investment, IRAS may not necessarily 
agree that the loss was incurred 
in a trade or business so as to be 
deductible.  
Lobbying by industry and 
professional groups and a recent 
review by the Ministry of Finance 

has resulted in a tax change in 
Budget 2012 to have more certainty 
on whether gains from disposal of 
equity investments would be taxed. 
The Ministry has just released the 
Income Tax (Amendment) Bill 2012 
for public consultation from 24 July 
2012 to 13 August 2012. The draft 
Bill provides for an exemption from 
tax for gains made from disposal of 
equity investments.  The IRAS had 
earlier published a tax guide on 
30 May 2012 on its administrative 
position on this issue. However, in 
the event of a legal dispute on the 
correct tax treatment to be accorded 
to a business transaction, it is the 
legislative provisions that will prevail 
over the tax guide where there is a 
difference between them.
For companies to avail themselves 
of the tax exemption, the disposal 
must be of ordinary shares and the 
gains must have been derived during 
the period from 1 June 2012 to 31 
May 2017, inclusive of both dates. 
Additionally, the divesting company 
must also directly and beneficially 
own at least 20% of the ordinary 
shares in the investee company at 
all times during a continuous period 
of at least 24 months. The period 
of holding must also end on the 
date immediately before the date of 
disposal of the shares. Both the legal 
and beneficial interests in the shares 

must be transferred to the purchaser.
Only certain costs and expenses 
may be deducted in ascertaining 
the taxable profit or gain from a 
qualifying disposal of shares. Three 
classes of disposal are excluded from 
the tax exemption. These are:
1) disposal of shares where the gains 
or profits are part of the income of an 
insurance company;
2) disposal of shares in a company 
which is in the business of trading 
or holding immovable properties in 
Singapore other than the business 
of property development, where 
the shares are not listed on a stock 
exchange; and
3) disposal of shares of a partnership, 
limited partnership or limited liability 
partnership where at least one of the 
partners is a company.
There are also certain claw-back 
provisions as part and parcel of 
the exemption. This allows IRAS 
to recover tax deductions, etc. 
previously allowed for an earlier 
year of assessment before the year of 
assessment in which the disposal of 
the shares takes place. 
A company proposing to acquire or 
divest a share investment may wish 
to consider its tax position carefully 
before going ahead. 

monopolistic exploitation of patents 
which are needed for the common 
standards. 
In addition, the data handling, 
data security and data protection 
aspects will need to be scrutinised. 
For instance, it may be necessary 
to identify the ownership of data 
and access rights, and to check 
whether specific data protection or 
privacy laws are needed in respect 
of smart grids. It may also be useful 

to consider whether and how 
consumers are able to consent to the 
use of their own data.
Ideally, the regulations surrounding 
smart grids should be adaptive 
and versatile, to allow freedom of 
choice for consumers and prevent 
barriers discriminating against 
new participants in generation, 
trade and retail supply of energy. 
The regulations should respect 
existing intellectual rights but 

curtail any monopolistic advantage 
if common standards are adopted. 
Data protection and privacy laws 
should continue to apply but with 
appropriate modifications suited 
for smart grids. Finally and most 
importantly, regulations should 
be in place to ensure that the 
reliability and security of the grid 
is not compromised in the quest to 
encourage energy efficiency.


