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A Matter of Trust 

A common talking point on my recent stay in Singapore and Hong Kong was the price of 
accommodation.   

As in both those places, property in London is hugely expensive, and a large proportion of 
that wealth is owned by those from elsewhere in the world, including the Far East.   

If an unmarried, cohabiting couple from Singapore disagree on the division of a London 
property on the breakdown of their relationship, English trust law will determine the problem.   

Another common scenario is a married couple who structure the ownership of their English 
home so that the registered owner is an offshore company.   If the couple divorce in 
England, again English trust law is engaged in the solution. 

Co-habiting Couples: Common Intention Constructive Trusts  

The 2007 Supreme Court case of Stack v Dowden1 introduced a new approach to the 
division of property owned by a cohabiting couple.  The judgment identified that living 
together as a couple is an exercise in give and take, mutual co-operation and compromise. 
The court rejected the formulaic resulting trust approach, and found that who pays for 
what in regard to the home has to be seen in the wider context of their overall relationship.  

The search was to ascertain the parties' shared intentions, actual inferred or imputed, with 
respect to the property in the light of their whole course of conduct in relation to it.  So in a 
domestic relationship context, one adopts a common intention/constructive trust, not a 
resulting trust solution. 

The Supreme Court in Jones v Kernott2 took the opportunity to further "clarify" the principles 
established in Stack. 

Thus, where a family home is bought in the joint names of a cohabiting couple who are both 
responsible for any mortgage, but who have not expressly declared their beneficial interests, 
the court will look at the parties' common intention.  If it can be inferred, is to be deduced 
objectively from conduct.   

Where it is not possible to ascertain by direct evidence or by inference what their actual 
intention was, the court must consider what is fair, having regard to the whole course of 
dealing between them in relation to the property.  Financial contributions will be relevant, but 
there were many other factors which would help the court to ascertain what was intended or 
what is fair. 

The Dissenting View 

It is important to point out here, especially to Singapore lawyers, that there was an important 
dissenting judgment in Stack by Lord Neuberger, who accepted that the court could infer a 
common intention of the parties from their actions and statements, but did not accept that 
the court could impute them with an intention that they did not have.  The seminal Singapore 
judgment, Chan Yuen Lan v See Fong Mun3, highlighted this dissenting view when choosing 
the resulting trust rather than common intention path to trust solutions.  

                                                
1 [2007] UKHL17 
2 [2011] UKSC 53 
3 [2014] SGCA 36 
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"To impute an intention would not only be wrong in principle…but it also would involve a 
judge in an exercise which was difficult, subjective and uncertain." 

Bearing in mind Lord Neuberger's concerns, what has been the impact of these seminal 
judgments in English law over the past few years? 

On one view, things are perhaps better than they were.  If one takes Jones v Kernott as an 
example, it is certainly "fairer" for Ms Jones to retain the lion's share of the value of the 
property when she has made all of the financial contributions for the last 14 or so years, than 
the Court of Appeal's solution of a 50/50 split.  But the system is by no means simple: 

 Inferring an intention requires the court to consider the parties' whole course of 
dealings in relation to the property.  This may go back a considerable period of time.   

 Where an intention is to be imputed, the court will impute an intention that is fair.  
This is a subjective test and consequently a range of outcomes is possible.  

So England is left with two paths to interpretation of trusts.  The common intention path for 
domestic relationships, and the resulting trust path for commercial ventures.  Whereas 
Singapore has a single path – that of the resulting trust. 

Arbitration 

In 2012 a scheme was launched in England and Wales to enable family law disputes to be 
resolved by arbitration and includes property disputes between cohabiting couples.  Disputes 
are resolved exclusively by applying the law of England and Wales in exactly the same way 
as the Family Courts, but arbitration is quicker, more convenient, cheaper, less productive of 
acrimony, can involve a much simpler procedure and is completely confidential (unlike 
those that progress through the courts).  

Reform  

It is clear that the law is in urgent need of reform, but until the government makes change a 
priority the courts will continue to try to achieve fairness by applying the common intention 
constructive trust. 

Meanwhile, the debate about what the law should provide for cohabitants will rage on.  
Whilst some see no wish to turn cohabitation into marriage by statute, others support the 
extension of the existing system of judicial equitable distribution to the unmarried.    

The Resulting Trust: Prest v Petrodel4 

In Prest, having concluded that the wife was entitled to an award of £17.5m, the High Court 
judge who heard the case, Mr Justice Moylan, had to try and make an order that would result 
in the wife actually receiving that money, bearing in mind Mr Prest's misconduct and failure 
to comply with orders during the proceedings.   

So he ordered that fourteen properties in London and Nevis should be transferred to Mrs 
Prest in part payment of the lump sum.  All except one of these properties were held in the 
names of companies that were owned and controlled by Mr Prest.  The companies appealed 
Mr Justice Moylan's order.  The Court of Appeal applied strict company law principles and 
said that the companies were a separate legal entity and company assets could not be 
treated as those of the its owner and controller. 

                                                
4 [2013] UK SC 34 
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Mrs Prest then appealed to the Supreme Court, who allowed her appeal on the basis that 
the properties in question were held on resulting trust by the companies for Mr Prest.  The 
Court therefore had jurisdiction to order the transfer of the husband's equitable/beneficial 
interest in the properties to the wife. 

The Supreme Court found that the properties had been bought by the companies with Mr 
Prest's money.  It made these findings either on the established facts or by drawing 
inferences.  This crucial finding meant that under ordinary trust law principles the properties 
were held for the husband on resulting trusts.  Whilst the companies tried to argue that the 
presumption of a resulting trust was rebutted, the court rejected this argument.   

The Supreme Court also gave special guidance in relation to matrimonial homes that are 
held by companies. In the case of the matrimonial home, the facts are quite likely to justify 
the inference that the property was held on trust for a spouse who owned and controlled the 
company.  It is hard to show that the occupation of a company's property as the matrimonial 
home of its controller is in the company's interest, especially if it is gratuitous.  The intention 
will normally be that the spouse in control of the company intends to retain a degree of 
control over the matrimonial home which is not consistent with the company's beneficial 
ownership. 

In these circumstances, Lord Sumption stated [52] 

'judges exercising family jurisdiction are entitled to be sceptical about whether the terms of 
occupation are really what they are said to be, or are simply a sham to conceal the reality of 
the husband's beneficial ownership.' 

The Pursuit of "Fairness" 

In the circumstances I have highlighted in this paper, the court (heavily influenced by the 
discipline of family law) looks beyond the legal ownership of a property and uses trusts to 
achieve a fair result – both to redress the balance in a cohabitation case and to ensure a 
matrimonial home is treated as belonging to a husband who owns and controls the company 
that legally owns the property.   

Understanding how to unlock these puzzles, which are so common in the mobile and 
complex world of today, requires an amalgam of property, trusts and family law.  An 
intellectual exercise to which all STEP members are equal.  
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