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Complex Tax Structures: The future of tax planning against a background of changes in 
Government Policies and Public Opinion 

The climate in respect of tax planning has changed significantly internationally over the last few 
years. Tax avoidance, which used to be seen to be acceptable, is generally becoming unacceptable, 
and it is unclear in many jurisdictions what is permissible in terms of tax mitigation and tax planning.  
Gone are the days, in higher tax jurisdictions, where schematic planning has been the order of the 
day, and more jurisdictions are enacting general anti-avoidance rules.  The UK has recently 
introduced a general anti-abuse rule; this is designed to prevent the use of abusive tax 
arrangements, which are fairly clearly defined.  However the uncertainty to which this gives rise, and 
the caveats of professionals having to put on to any advice given, is far from satisfactory in the area 
of uncertainty. 

We appear to be in a regime of what is moral is all that is acceptable.  Going, also, are the days 
when a literal interpretation can be given to legislation.  We are now obliged to consider a purposive 
approach, notwithstanding that the legislation may be drafted inadequately or incompetently. There 
is no excuse for drafting not being done properly, and this includes proper consultation on proposed 
legislation. 

Transfer pricing issues are coming much more to the fore, and we are seeing a much more 
aggressive stance from the Court of Public Opinion in relation to large multi-nationals planning to 
avoid taxes in jurisdictions where they are clearly trading.  Generally speaking the planning has been 
legitimate, but it is the rules that are at fault; what is unclear is whether they have implemented the 
planning properly and effectively.  We will undoubtedly see much more change in this area over the 
next few years. 

However, what we will also see in the next few years is much more vigilance in tax compliance in 
those countries where tax compliance has not been enforced readily in the past. Even totalitarian 
states are feeling that they need more enforcement of tax liabilities, and it is to be hoped that these 
monies will be well used for the benefit of the population. 

Now we are seeing FATCA, and the Common Reporting Standard coming in in terms of exchange for 
information, and that will be extended beyond OECD countries. There will be much more pressure 
on many other governments to comply. We are already seeing that with pressure on jurisdictions to 
enact all crimes legislation.  

Of much more concern is the safety and security of information supplied to governments.  The issue 
of an entitlement to confidentiality appears to have been jettisoned in favour of tax compliance.  Of 
course tax compliance has to be right, but there undoubtedly should be stronger measures in place 
to protect information from individuals if only from their personal safety point of view. 

What we are unlikely to eliminate, at least in my working lifetime, is tax competition and thus tax 
arbitrage. Politics is such that different countries will always want to have different tax policies and 
this will continue to be a fruitful area for legitimate tax planning. What is less acceptable is "treaty 
shopping", and we are seeing jurisdictions disapplying their treaties where they are being used to 
counter their anti-avoidance rules. 

It would be useful to have a common standard as to what is internationally regarded as acceptable 
tax planning, and I have suggested that the OECD should become involved in that. 

Please click HERE* to read the whole article in relation to complex tax structures by Nick Jacob and 
David Wallace Wilson. 
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