
Intention is Everything 
 
S Sharma examines the Singapore Court of Appeal’s approach to tax 
avoidance in a case of corporate restructuring with a financing arrangement 
 
 
In Comptroller of Income Tax v AQQ and another appeal,1 the Court of 
Appeal in Singapore decided on the scope and application of the general anti-
avoidance rules (GAAR) in s33 Income Tax Act (ITA), in its first decision on 
these provisions since they were amended more than 25 years ago.2 The 
amendments gave the Comptroller of Income Tax (CIT) powers to reconstruct 
a business transaction it disregards for tax purposes, and to impose tax.3 The 
court found there was tax avoidance, but dismissed three of the four 
assessments issued by CIT to recover additional taxes imposed on AQQ for 
years of assessment (YAs) 2004 to 2007.  
 
Factual matrix 
In 2003, B Group of companies, headed by B, a company listed on the stock 
exchange of Malaysia, carried out a corporate restructuring that included a 
financing arrangement. The corporate restructuring involved the incorporation 
of a new Singapore intermediate holding company (AQQ), to be wholly owned 
by B, to hold various Singapore subsidiaries, D, E, F and G, which were 
previously held directly and indirectly by B (see Figure 1 – group structure 
before restructuring). After the corporate restructuring, AQQ held 100 per cent 
of the shares of the four Singapore subsidiaries (see Figure 2 – group 
structure after restructuring). C is a Malaysian company that continues to be 
wholly owned by B.  
 
The acquisition cost to AQQ for the shares in the four Singapore subsidiaries 
was SGD225 million, comprising cash consideration paid on 18 August 2003 
of: 
 
• SGD75 million to C for transfer of its 50 per cent interest in Singapore 
subsidiaries E, F and G; 
• a second SGD75 million to D for transfer of its 50 per cent interest in 
Singapore subsidiaries E, F and G; and 
• a third SGD75 million to B Group for its 100 per cent interest in D. 
 
The acquisition cost of SGD225 million was financed through the issuance by 
AQQ on 18 August 2003 of SGD225 million of fixed-rate notes at an interest 
rate of 8.85 per cent per annum with tenure of ten years to the Singapore 
branch of N Bank (N Bank Singapore). 
 
On the same day, N Bank Singapore detached the interest component 
(interest coupons) from the fixed-rate notes and sold SGD205 million of the 
principal component of the fixed-rate notes (principal notes) to the Mauritius 
branch of N Bank (N Bank Mauritius) for cash consideration of SGD205 
million. N Bank Singapore agreed to pay N Bank Mauritius a sum equivalent 
to interest of 8.845 per cent, or 0.005 per cent less than what it was to receive 
from AQQ under the interest coupons, conditional upon N Bank Singapore 



receiving such payment from AQQ. The remaining SGD20 million of the 
principal notes were sold to C at a later date for cash consideration of SGD20 
million. 
 
The acquisition of the principal notes by C was financed through the 
acquisition price of SGD75 million paid by AQQ, and interest-free loans from 
the B Group of SGD75 million, and from D of SGD75 million. A sum of SGD20 
million was placed initially as an investment deposit with N Bank Singapore. 
 
Franked dividends of SGD82.3 million were paid to AQQ by the four 
Singapore subsidiaries for the YAs 2004 to 2007. The dividends carried tax 
credits of SGD16.8 million under the previous imputation system of corporate 
taxation in Singapore.4 In filing its tax returns for YAs 2004 to 2007, AQQ 
declared the dividend income from the four Singapore companies and claimed 
tax refunds amounting to about SGD13.5 million, arising from deduction of 
interest expenses and the claim for the tax credits. 
 
GAAR provisions 
Under s33(1) ITA, CIT is empowered to disregard or vary the transaction 
(called ‘an arrangement’), where it is satisfied that the taxpayer has obtained 
a tax advantage, in that the purpose or effect of the arrangement is directly or 
indirectly to: 
 
(a) alter the incidence of tax payable or that would have been payable; 
(b) relieve any person from any liability to pay tax or make a tax return; or 
(c) reduce or avoid any tax liability imposed or that would have been imposed. 
 
Section 33(3)(b) provides an exception from the application of CIT’s powers 
where the arrangement was carried out for bona fide commercial reasons and 
had not as one of its main purposes the avoidance or reduction of tax.  
 
CIT’s action 
CIT attacked the transaction as a composite tax avoidance scheme that 
comprised both the corporate restructuring and the financing arrangement. 
For YAs 2004 to 2006, CIT had issued notices of assessment, taking into 
account the dividend income and allowing the interest expenses, resulting in 
tax refunds being made to AQQ amounting to about SGD9.6 million. In July 
2007, CIT conducted an audit on AQQ, and subsequently issued notices of 
additional assessment dated 7 April 2008 to AQQ for YAs 2004 to 2006 
invoking s33 and imposing taxes totalling about SGD9.6 million. For YA 2007, 
CIT issued a notice of assessment, invoking s33, disregarding the dividend 
income and denying the interest deduction, and imposing tax of about 
SGD11,500. AQQ objected to these assessments for YAs 2004 to 2007, and 
appealed against them. 
 
Comment 
Chequered course of litigation 
At the Income Tax Board of Review, the first tier of appeal, the Board 
dismissed AQQ’s appeals, finding that the whole financing arrangement was a 
tax avoidance scheme. The Board found that CIT was right to invoke s33 and 



that the transaction fell within all three limbs of s33(1). The Board also ruled 
that the exception in s33(3)(b) did not apply. AQQ appealed to the High Court 
on two issues, namely whether the financing arrangement by which AQQ 
incurred interest expenses that it set off against the dividends from 
subsidiaries constituted tax avoidance, and, second, whether CIT was entitled 
to exercise its powers under s33 in the manner that it did.  
 
The High Court found that the Board had erred in conflating CIT’s exercise of 
power under s33(1) with the statutory exception in s33(3)(b). The Board 
should not have jumped straight into the question of whether the financing 
arrangement was artificial or contrived before considering whether any limbs 
of s33(1) were satisfied. Before CIT could exercise any powers under s33(1), 
it must first be satisfied that the purpose or effect of the arrangement in issue 
falls within at least one of the three limbs. On its part, the High Court found 
the financing arrangement by AQQ fell within s33(1)(c), as the purpose or 
effect of the arrangement was to avoid tax liability by generating interest 
expenses.  
 
At the same time, the High Court found that CIT had not exercised its powers 
fairly or reasonably when it disregarded both the dividend income and the 
interest expenses. CIT had also exceeded its statutory powers in disregarding 
the dividend income when only the financing arrangement was caught by 
s33(1). AQQ was entitled to the dividend income, including the tax credits 
attached to the dividends. CIT was also found to have exceeded its statutory 
powers under s74 ITA,5 which governed the issue of additional assessments. 
The Court of Appeal heard CIT’s appeal against the assessments for YAs 
2004 to 2006 being held ultra vires, and also a cross-appeal by AQQ against 
the finding on tax avoidance. 
 
Tax avoidance 
The Court of Appeal found that the interest expenses under the financing 
arrangement had the purpose or effect, when viewed objectively, of reducing 
the tax liability upon the full amount of dividend income, thus facilitating the 
tax refunds. This was the entire object of the arrangement. Consequently, the 
transaction fell within limb (c) of s33(1). In regard to AQQ’s argument that its 
case fell within the statutory exception in s33(3)(b), the court stated that what 
must be determined are the taxpayer’s commercial motives in entering into a 
transaction, viewed subjectively, and what purpose or effect the taxpayer 
sought to achieve or obtain out of the transaction, again viewed subjectively.  
 
The court said the bona fide commercial reasons for a particular step in the 
arrangement should ordinarily be construed within the context of the entire 
economic and commercial reality of the arrangement. The court could not 
conclude on the available evidence whether there were bona fide commercial 
reasons for the entire transaction under the first subjective test. But this was 
not material, because, in relation to the second subjective test, the court was 
satisfied that the corporate restructuring and the financing arrangement were 
not commercial transactions under which any tax avoidance or reduction was 
merely incidental by reference to AQQ’s real object. The court found that 
AQQ’s express intention was to obtain a tax benefit in the form of a reduction 



in tax liability on its dividend income from its subsidiaries, so as to secure the 
release of tax credits under the imputation system. AQQ failed to come within 
the statutory exception, as, for the defence to succeed, the taxpayer had to 
pass both subjective tests cumulatively.  
 
The court also ruled that CIT must exercise its powers under s33(1) in a fair 
and reasonable manner, as the court is entitled to strike down any variations 
or adjustments made by CIT that are arbitrary or unreasonable, as well as any 
excessive or abusive exercise of discretion that falls outside CIT’s powers. 
The court’s review over CIT’s exercise of discretion was limited and did not 
warrant the judge substituting his own view for that of CIT as to how the tax 
advantage ought to have been counteracted. The court found no reasons to 
disturb CIT’s exercise of its powers under s33(1) as regards AQQ, as CIT was 
entitled to take a holistic view. 
 
In coming to its decision on the facts of AQQ, the court formulated a scheme-
and-purpose approach to tax avoidance in Singapore, preferring to adopt a 
line of case authorities from New Zealand over another series of case 
decisions from the courts in Australia. Under the scheme-and-purpose 
approach, an arrangement does not fall within s33 purely because a tax 
advantage is obtained. Where the arrangement under which the tax 
advantage was derived was carried out for bona fide commercial reasons and 
had not as one of its main purposes the avoidance or reduction of tax, s33 
cannot be used by CIT. Additionally, where the tax advantage obtained arose 
from tax concessions or exemptions under specific incentive schemes, s33 
again does not apply.  
 
Additional taxes imposed 
On this issue, the court found that CIT’s assessments for YAs 2004 to 2006 
involved exercise of its powers under s74 for the issue of notices of additional 
assessment. For YA 2007, CIT was entitled to exercise its discretion as it did 
to issue the notice of assessment, which did not involve CIT exercising its 
powers under s74. However, for YAs 2004 to 2006, CIT had already paid out 
tax refunds to AQQ. As such, the circumstances envisaged under s74(1), 
where tax has not been assessed or has been assessed at a lower amount 
than that which ought to have been charged, were not present in AQQ’s case. 
The amounts of additional tax assessed under CIT’s additional assessments 
were less than the amounts of tax under the corresponding original 
assessment for each of those years. 
 
Conclusion 
The Court of Appeal found that CIT rightly exercised its powers under s33 in 
determining that AQQ had carried out a tax avoidance arrangement, but also 
found that the manner in which CIT imposed additional taxes after 
reconstructing the transaction was outside its powers of additional 
assessment under s74. The result was a pyrrhic victory for CIT in regard to 
tax collection. At the same time, the grounds of decision on what constituted 
tax avoidance and on the court’s limited review of CIT’s exercise of powers 
under the GAAR in s33 have set the parameters for CIT’s actions in other 
cases. The scheme-and-purpose approach set out by the Court of Appeal 



signals the way forward. The judicial approach taken in this case may be 
refined in future tax cases before the Singapore courts.  
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Footnotes 
 
1 [2014] SGCA 15 
 
2 Income Tax (Amendment) Act 1988 
 
3 Under the previous s33, CIT had power to disregard a transaction that 
was artificial or fictitious and to assess the taxpayer accordingly, but had no 
power to vary transactions nor to impose tax liabilities  
 
4 The tax credits were kept in an account maintained under s44 ITA. In 
2002, tax changes were made, including a move from the imputation system 
under s44 to a single-tier corporate tax system with effect from 1 January 
2003, together with introduction of group tax relief. A period of five years, from 
1 January 2003 until 31 December 2007, was given to companies with 
balances in their s44 accounts as at 31 December 2002 to distribute 
dividends carrying tax credits. Any unused balance would be forfeited upon 
the expiry of this five-year period  
 
5 Section 74(1) provides that, where it appears to CIT that any person 
liable to tax has not been assessed or has been assessed at a lower amount 
than ought to have been charged, CIT may (within a certain period of time) 
assess the person at such amount or additional amount as, according to its 
judgment, ought to have been charged 
 


