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Managing CRS and Other Cross-Border Client Risks 

The OECD’s 'common reporting standard' (CRS) is likely to lead to a paradigm change in private 
banking. The automatic data exchange system introduced to the world under 'FATCA' in respect 
of US taxpayers is being extended to taxpayers in nearly 100 other countries, with all the major 
financial centres having committed to join, Singapore included.  Not content with this alone, the 
UK government plans to criminalise non-UK companies who fail to prevent their employees or 
other ‘agents’ from facilitating UK tax evasion.  Whilst there are doubts about how a country could 
enforce such an offence extra-territorially, it is an audacious attempt by the UK to flex the long 
arm of the it’s law.  Will this approach catch-on with others? 

Scrutiny of offshore markets 

One of single biggest issues for tax authorities of modern times has been the ease with which its 
taxpayers can put assets outside the jurisdiction and not declare all taxes which are due.  
Historically, those authorities have tried to find the assets through random or risk-based 
investigations and, if a given taxpayer is suspected of non-compliance, single requests for 
information can be made to the jurisdiction where it is suspected that assets are held (provided 
the jurisdiction concerned has agreed to such on-request exchanges).  

Clearly such an approach is a little hit-and-miss, and the CRS will provide a step change in 
approach.  Once up and running, the theory is that information on assets held in one country by 
the residents of another country will be reported on a routine basis, making it difficult to keep 
income and gains undeclared, encouraging voluntary compliance.  Boiled down to its core, CRS 
means KYC procedures must be updated to include capturing Tax Identification Numbers and 
individuals and entities won’t be able to access the banking system without providing a TIN 
(unless one is not issued by their home tax authority) in order show they are registered for tax.  
The direction of travel suggests that offshore tax evasion will one day be a thing of the past.  

Timing 

Banks and fiduciaries who have just completed the exercise necessary to report the first year's 
data under US FATCA only have a moment to catch their breath before needing to turn their 
attention to their response under the CRS – and the typically far larger client population which will 
be affected.  Early adopter countries under the CRS will apply reporting to accounts in existence 
on 1 January 2016, and the remaining countries (including Singapore) have committed to 
reporting on accounts in existence from 1 January 2017.   

That said, each country in the CRS must go through a formal process in order to 'activate' 
reporting one-by-one with each of the other participating countries – involving signing a 
Competent Authority Agreement and passing domestic legislation (there is provision for countries 
to group together under multi-lateral arrangements but the principle remains the same).   

Whilst it is expected that Singapore will meet the commitment to activate data exchange with 
"Western" countries in time for 1 January 2017, doubts will persist over how quickly reporting will 
be implemented by Singapore for other Asian countries.  There is a particular let-out if there are 
concerns about the security of any exchanged data (which can only be used for tax collection and 
enforcement purposes and must otherwise be kept confidential).  However, the CRS sets out a 
programme to agree a common data security standard (led by the US) so once a country is said 
to have satisfied the requisite certification it would be difficult for another country to continue to 
refuse to exchange.  

How does the CRS differ from US FATCA? 

CRS reporting is based on the automatic exchange provisions of FATCA – with the same core 
concept of all entities being either a Financial Institution or Non-Financial Entity – but with some 
important differences.  The following is only intended to give a flavour of those differences and 
the terms of the CRS and its guidance notes should be read carefully. 

Overarching framework 
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At the risk of stating the obvious, one key difference between the CRS and FATCA is that the US 
is not a party to the CRS … The CRS is intended to standardise automatic exchange of 
information but all countries will have to grapple with running CRS alongside FATCA. 

There is also no use of a penal withholding tax to 'encourage' compliance by Financial Institutions, 
since such Financial Institutions will be required as a matter of law in their home jurisdictions to 
review their customers and carry out reporting.  Reporting is to their home authority, for onward 
transmission to the affected country.     

Furthermore, in keeping with the fact that no single country 'owns' the CRS, there is no concept 
of ‘foreign’ in the lexicon of the scheme, unlike FATCA where every entity is either US or not US.  
Therefore, all entities under CRS are plain Financial Institutions or Non-Financial Entities, rather 
than 'Foreign Financial Institutions' and 'Non-Financial Foreign Entities'. 

As with FATCA, there are four types of Financial Institution – Depositary Institution, Custodial 
Institution, Specified Insurance Company and Investment Entity.  The type of most relevance to 
private banking and trust and company service provision is Investment Entity (see further below).  
If an entity is not a Financial Institution it will be an NFE – of which there are two types, Active 
and Passive.  CRS follows the same double logic of FATCA in that a Passive NFE is an NFE 
which is not an Active NFE.  For present purposes, a Passive NFE is essentially an NFE which 
derives its income or holds assets which are passive in nature (such as rent, interest, royalties 
etc.)  

Reporting scope 

The scope of reporting is the same under both FATCA and CRS.  Financial Institutions have to 
do due diligence and report on financial accounts they maintain for certain types of individuals 
and entities.   

Under FATCA, a Foreign Financial Institution has to report on accounts maintained for US 
Specified Persons (which can be individuals or certain types of entity) or Passive NFFEs (by 
definition non-US entities) if one or more of its 'controlling persons' (natural person exercising 
effective ultimate control) is a US Specified Person.    

The CRS follows a similar approach but uses the lexicon Reportable Person and Passive NFE.   

In respect of accounts maintained for individuals, the individual will be a Reportable Person if 
resident in one of the other (activated) CRS countries (there is no requirement to report based on 
citizenship).   

In respect of accounts maintained for entities, the first level is to see if the entity is resident in 
another CRS country.  If it is, it will be a Reportable Person for that country unless it falls into an 
exception, including that it is another Financial Institution (save for one important proviso for 
Investment Entities – see below).  The second level is to see if the entity is a Passive NFE, in 
which case it is necessary (irrespective of where the entity is resident) to review the controlling 
persons (natural persons exercising ultimate effective control) to see if any of them is resident in 
an activated CRS country.  Residency is determined by specific rules. 

The proviso mentioned above is that where a Financial Institution maintains a financial account 
for an Investment Entity located in a country which is not activated for CRS purposes, the 
Financial Institution must treat the Investment Entity as a Passive NFE (and thus report on it if 
any of its controlling persons is resident in an activated CRS country).  

The rules for entities throw up situations where an entity might be reportable more than once – 
for example a French resident Passive NFE controlled by Germans will be reportable to the 
French as a French entity but also to the Germans because it is controlled by German residents.  

Where an account is reportable, a TIN (assuming one is issued by the country of residence) needs 
to be obtained for the Reportable Person (individual or entity). It also needs to be obtained for the 
controlling persons who make up the Reportable Persons of a Passive NFE. The TIN must be 
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collected for all new accounts (i.e. opened after 1 January 2017 for Singapore) but one year’s 
grace is allowed for pre-existing accounts. 

Investment entity definition 

I mentioned above that the Investment Entity type of Financial Institution is the most important to 
trust and company service providers.  Each trust and company needs to establish whether it is 
one.  This is where the implementation of FATCA and CRS may diverge.  The definition used in 
the CRS is very similar to the definition found in the US Treasury Regulations issued under 
FATCA, but for various reasons the standard form Intergovernmental Agreement (IGAs) entered 
into by countries with the US have muddied the water.  Where an IGA is in place, the definitions 
used in an IGA take priority over the US Treasury Regulations, unless a party to the IGA allows 
otherwise.   

The IGA definition of 'Investment Entity' is much broader than the Treasury Regulations definition.  
Under the IGA, an Investment Entity is any entity which is in business to provide certain services, 
or is an entity 'managed by' such an entity.  Under the Treasury Regulations – and the CRS – the 
managed entity must also derive its income 'mainly' from investing, reinvesting or trading in 
'financial assets'.  Mainly means more than 50% of its gross income, looked at over the previous 
three calendar years (or from incorporation if earlier). 

The financial assets test presents practical problems.  If a trust or company holds a mix of the two 
asset classes and the income derived from each class is borderline 50-50, the previous three 
years’ income must be analysed annually – and in some cases it may throw up the arbitrary result 
that an entity is an Investment Entity one year but not the next based on investment returns.  The 
CRS is also not clear about how you approach intermediate holding companies.  Take for example 
a trust holding a company holding real estate.  The trust is holding shares – which is within the 
definition of financial asset.  Does this make it an Investment Entity even though the company 
holds real estate and would not meet the test?  What if the trust holds a number of companies 
each holding different asset types? The draft CRS Guidance notes do not make this clear.   

The question of whether or not a trust or company is a Financial Institution is key to CRS (and 
FATCA) compliance.  If it is, no bank or investment manager has to report on it (as another 
Financial Institution).  Instead, the trust or company will report on its own 'account holders' - 
namely those with a debt or equity interest in the trust or company.   

In passing their domestic laws to give effect to a FATCA IGA, some countries have used the IGA 
definitions but through guidance notes have allowed their subjects to use US Treasury 
Regulations definitions instead – and in other cases the legislation has gone for a combination 
approach.  I would recommend such a country to continue to refer to the IGA definitions when 
implementing the CRS.  Even though that might not be entirely consistent with the precise words 
of the CAA it will make it easier to run FATCA and CRS alongside each other. 

Reportable information 

The information which must be reported is based on similar footings.  The CRS guidance notes 
helpfully clear up some issues about what constitutes a financial account in a trust which is an 
Investment Entity.  But not all the issues around the information which needs to be reported have 
been resolved and it is hoped that the notes will be updated at some point in the future.  

Impact on clients 

Although many of the 'hard yards' have already been completed in getting ready for compliance 
with FATCA, CRS is likely to have a more profound effect on banks and fiduciaries given the 
number of countries involved.     

Communication with affected clients is key.  The data exchange will undoubtedly reveal previously 
undeclared assets.  But even if assets are declared, the data exchange will give tax authorities 
reason to investigate.  With the best will in the world, mistakes will always happen and affected 
taxpayers should undertake a health check to identify and clear up any past mistakes.  Ideally 
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this should be done as quickly as possible, especially if the client is resident in a country which is 
running an amnesty or facility for voluntary disclosure, such as the UK.  The current facility 
guarantees immunity from prosecution and offers beneficial tax rates and penalties until the end 
of the year, when the UK will remove the guarantee and up the penalties, before removing all 
special terms and protections altogether just before the first CRS data exchange in September 
2017. 

Criminal offences in the UK  
 
As mentioned above, the UK is planning a new criminal offence where a corporation (whether UK 
based or not) fails to prevent its agents from facilitating UK tax evasion. If the agent is engaged 
in criminal facilitation – ie he knows he is facilitating UK evasion – he commits an offence in the 
UK.  Under this new offence, the corporation for whom the agent is acting will also commit an 
offence (even if it knew nothing of the conduct) if it did not take reasonable steps to try to prevent 
the agent from facilitating the evasion. Reasonable steps are likely to include having procedures 
and policies in place to train and monitor the activities of agents.  Agent includes employees and 
contractors, but could also include intermediaries to whom clients are referred.   
 
The new offence is aimed squarely at banks and trust and company service providers, in particular 
those with operations outside the UK, whose employees may knowingly help clients to evade tax 
by setting up dubious structures.  Particular examples might include the use of dummy settlors, 
or provision of a Singapore resident 'local' director to meet the incorporation rules but that director 
does nothing active and the real business of the company is controlled from the UK.  Although 
the UK may have trouble prosecuting an overseas corporation, the calculation is that most such 
corporations will want to comply in any event for reputational reasons, or for fear of generating a 
local money laundering offence (e.g. deriving a benefit from a foreign offence).   
 
As part of tightening the noose, the UK also plans to introduce a “strict liability” criminal offence 
for taxpayers who fail to report offshore income or gains.  No guilty intent is required – but a 
defence of reasonable excuse may be available.  Given the strict liability nature of the offence, a 
Singapore bank or fiduciary should actively seek confirmation from a client that income is being 
declared, otherwise it may be necessary to carry out a money laundering report. 
 
Anti-money laundering 
 
Remaining on the topic of anti-money laundering, there is one final point to bear in mind.  It is 
possible that when being asked for TINs and explaining that data will need to be exchanged, 
clients will say or do things which might give cause for the bank or fiduciary to suspect they are 
engaged in tax evasion in their home countries.  Don’t forget to consider your anti-money 
laundering reporting obligations if that happens to you!  
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